PLANNING COMMISSION AGENDA
January 12, 2015
6:00 P.M CITY HALL

I.  ANNOUNCEMENTS:

II.  MINUTES:

Approval of the December 5, 2014 Pre-Planning Commission Minutes
Approval of the December 8, 2014 Planning Commission Meeting Minutes
Approval of the December 15, 2014 Planning Commission Workshop Minutes
Approval of the January 9, 2015 Pre-Planning Commission Minutes

III. PUBLIC HEARING-SWEARING IN:

“Do you solemnly swear or affirm that the responses given and statements made in this hearing before
the Planning Commission will be the whole truth and nothing but the truth.” If so, answer “I do”.

IV, PUBLIC HEARING-CONSENT ITEMS:

(All matters included under the Consent Agenda are comsidered to be routine by the Planning
Commission. They will be enacted by one motion in the form listed below, without separate discussion
of each item, unless any person present — Planning Commissioner, Planning Staff or citizen -- requests an
item or items to be removed from the Consent Agenda. Any item removed from the Consent Agenda will
be considered separately at the end of the Consent Agenda. If you would like any of the items below
considered separately, please say so when the Planning Commission Chairman announces the Consent
Agenda.)

A. PC14-810FSL, Final Site Plan, Food Pro

The Applicant is requesting approval of a revision to the previously approved final site plan for
an 80,227 square foot addition to the existing office/warehouse building at 321 E 5th Street. The
purpose of the revision is to amend the construction phasing of the project. (NAC #12)(Mark)
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B. PC14-71FSCB, Combined Forest Stand Delineation and Preliminary Forest Conservation
Plan, Industrial Center East Lot 444
The Applicant is requesting approval of a combined forest stand delineation and preliminary
forest conservation plan associated with the final site plan for the expansion of the existing
warehouse at 270 Interstate Circle. The Applicant is proposing a fee in lieu of afforestation
totaling $12,937.32. (NAC #12)(Marsh)

C. PC14-907FSU., Final Subdivision Plat. North Jefferson LILC Addition to North Jefferson
LLC
The Applicant is requesting approval of a final subdivision plat for the purposes of transferring
3,293 square feet of the lot located at 351 West Patrick Street to the adjoining lot, 120 North
Jefferson Street. (NAC #9)}(Reppert)

MISCELLANEOUS:

B, PC12-364FSI, Final Site Plan. Walmart Super Center (Monocacy Blvd)

The Applicant is requesting an extension of tﬁe conditions from the Planning Commission’s
January 13, 2014 approval of the final site plan for the construction of a 194,023 square foot “big
box” retail building at the corner of Monocacy Boulevard and Route 26. (NAC #4){Reppert)

. NEW BUSINESS:

E.

PC14-719FS1, Final Site Plan, Industrial Center East Lot 444

The Applicant is requesting final site plan approval for the construction of a 44,800 square foot
addition to the existing warehouse located at 270 Interstate Circle.
(NAC #12)(Marsh)

PC13-38FSI, Final Site Plan, Motter Square (Sharpe Property)

~ The Applicant is requestmg final site plan approval for the construction of a 90,000 square foot

mixed use building with 101 multifamily units for the elderly and 9,333 square feet of
nonresidential space at 820 Motter Avenue.

The Applicant is also requesting modifications from Sections 417, Mixed Use Districts (MU-1
and MU-2), 601, Access Management, and 607 of the Land Management Code (LMC) entitled,
Parking and Loadmg Standards, (NAC #7)(Mark)

PC14-1004ZTA, Text Amendment, Section 905, Nonconforming Uses

- The City of Frederick is proposing amendments to Section 905 of the Land Management Code

(LMC) entitled, Nonconforming Uses, in order to revise the criteria for the approval of a
substitution of nonconforming uses. (Collard) .
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H. Partnership for Action Learning in Sustainability Presentation

Presentation by the University of Maryland Partnership for Action Learning in Sustainability
(PALS) Program on the revitalization of the West Patrick Street Corridor and the East Patrick
Street Corridor. ‘

Approved for release by &’% Q}Q_, W,/ on l/ A DI) f’?é

A complete and final agenda will be available for review prior to the meeting at the Planning Department located at 140
West Patrick Street and on the Internet at wwwi,cityoffrederick.com. The meeting will be broadcast live on City Government
Cahle Channel 99 as well as streamed and archived on the City’s website at www.cityoffrederick.com. For information
regarding the agenda, minutes, or public meetings of the Planning Commission please contact Carreanne Eyler at (361} 600-
6273, Individuals requiring special accommodations are requested to call 5 days prior to the meeting to make arrangements,
The City of Frederick Government does not discriminate on the basis of race, color, national origin, sex, sexual orfentation,
religion, age, disability, marital status, veteran status or any other legally protected group in employment ot in the provision
of services.




































































































































































































































G. Spiritual Services

Once weekly a local Christian Church holds services on the premises,
followed by bible study. This will be made available to the Sharpe’s residents
strictly on a voluntary attendance basis, should any individual resident desire
to take advaniage of such services.

As an age-restricted apartment building, Sharpe’s will not have any housekeeping
services or supervised direction in the activities of the residents’ daily living.

DRAFT ~ APRIL 28, 2014
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March 20, 2014

Gabrielle Dunn .

The City of Frederick, Current Planning
Municipal Office Annex

140 West Pafrick Street

Frederick, MD 21701

Re: Intended Residential Use for Sharpe’s Mixed Use Building (PC13-384FSI)

Dear Ms. Dun:

Following up on our meeting of March 5, 2014, 1 am writing on behalf of Buckeye
Development, LLC (the “Applicant”) to specify that the intended residential use for the above-
referenced project (the “Project”) is Multi-Family residential, which is permitted in the Mixed
Use (MU) zone, per City of Frederick Land Management Code (LMC) Table 404-1. More
specifically, the Applicant intends the residential component of the Project will consist of
apartments with age-restricted (age 55 and older) covenants binding on the property.

The age-restricted Multi-Family résidential use is distinct from a “Senior Living” use, as
defined’ in the LMC. Section 1002 specifies that “Senjor Living” includes “housekeeping
services”, “board” and “personal surveillance or direction in the activities of daily living”.
Housekeeping, board and personal surveillance and direction are necessary to an infegrated
senior living facility, which typically involves levels of care and supervision for the residents

that are akin to an institutional use.

In the case of the Project, the residential component is a standard ‘age-restricted
aparbment, with services and amenities available to residents, typical of apartments with
Homeowners’ Association activities. Residents are responsible for thejr own housekeeping and
their own meals, as is typical of a Multi-Family use. The Project will not involve personal
surveillance (beyond standard building security) or direction of daily living. Given the focus of
the residence towards seniors, the Housing Authority is providing programming, resources, and
additional services from outside vendors, none of which are mandatory for the residents.
Kimberly Ashkenazi of Housing Authority of the City of Frederick previously provided to you a
DRAFT “Resident Services Plan” that described some of these potential programs, resources and
services. While the Applicant and the Housing Authority are further refining the contemplated
resident services, the intent, again, is programming similar to HOA prograrming provided at a
typical Multi-Family residence (geared towards 55+ aged residents), and not a comprehensive,
mandatory institutional-type Senior Living program, complete with housekeeping, board, and
personal surveillance and supervision. : ‘ '

30 WEST PATRICK STREET, SUITE 600 | FREDERICK, MD 29701-6903 | 301.662,5155 | milesstockbridge.com

BALTIMCRE, (D - CAMBRIOGE, WD - EASTON, MD » ROCIVLLE, MD + TOWSON, MD = TYSONS CORNER. VA + WASHINGTON. & C
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For the above reasons, the Applicant designates the residential use of the Project as age-
restricted Multi-Family residential. Please let us know if you need additional information.

Sincerely,
&G 7 : -
NOEL §. MANALO
co:  PBrandon Mark, AICP (via electronic mail)

'Buckeye Development, LLC
Harris, Smariga & Associates, Inc.
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DECLARATION OF COVENANTS, CONDITIONS, AND RESTRICTIONS
SHARPE’S APARTMENTS :

THIS. DECLARATION. OF_ COVENANTS,. CONDITIONS, AND RESTRICTIONS ..

(the “Declaration”™), made as of this __ day of , 2014, by BUCKEYE
DEVELOPMENT, LLC, 2 Maryland limited liability company ("Declarant™).

EXPLANATORY NOTE

Declarant js the owner in fee simple of certain land and premises and buildings
constructed or fo be constructed thereon and all appurtenances thereto, located in The City of
Frederick, Frederick County, State of Maryland, and more particularly described on
EXHIBIT A, attached hereto and made a part hereol (“Property”). Declarant intends to
develop the Property as an approximately one hundred and one (101) unit age-restricted
community, as such terms may be defined in the City of Frederick Land Management Code,
or other applicable City of Frederick zoning regulations from time to time, until such time as
~ The City of Frederick (the “City™) shall agree to remove and terminate such covenant by

recording a termination document among the aforesaid Land Records. Declarant desires to
place certain restrictive covenants on the Property as specifically set forth in this Declaration
for the purpose of establishing the Property as an age-restricted community pursuant to the
requirements of the Housing for Older Persons Act of 1995 ("HOPA") and to further restrict
occupancy of the age-restricted units within the Property to ensure no jmpact on the local
public schools. It is contemplated by the Declarant that the Property will be subjected to the
jurisdiction of a homeowners association (the “Association”™) to be established pursuant to a
certain declaration of covenants, conditions and restrictions to be recorded among the Land
Records of Frederick County and that such Association shall enforce the restrictive covenants
contained herein, It is intended that this Declaration shall remain in full force and effect and
strictly enforced in perpetuity for so long as the Mixed Use (MU-2) zoning on the Property
and the City development approvals pursuant to such zoning (hereinafter the "Applicable
Zoning") remain in effect, which establishes the Property as an age-restricted community.

NOW THEREFORE, Declarant hereby declares that all of the Property shail be
owned, sold, conveyed and occupied subject to the following covenants, conditions and
restrictions sef forth in this Declaration, which shall be binding on Declarant and Declarant's
successors, legal representatives and assigns, and which shall run with the Property, and shall
thereafter be held, conveyed, hypothecated, encumbered, sold, leased, rented, used, occupied
and improved subject to the covenants, conditions and restrictions set forth herein, which are
for the purpose of restricting the use of the Property to such uses permitted by HOPA and the
Applicable Zoning. This Declaration shall be binding on all parties having any right, title or
interest in all or any portion of the Property, their heirs, personal representatives, SUCCESSOTS,
‘transferees, and assigns, and shall inure to the benefit of each owner.

1. The explanatory note contained herein is an integral part of the Declaration and are
hereby incorporated herein.

2. The Property is intended to constitute housing intended and operated for occupancy
by at least one person fifty-five (55} years of age or older per each residential unit

" (the "Age Qualified Resident"), to the extent required by the Federal Fair Housing

Act, Title VI of the Civil Rights Act of 1968, as amended by the Fair Housing Act

Chicnt Doowrenty:4836-V830-4 T0wIRWE008-00000314/ 1872014



Amendments Act of 1988, 42 U.8.C. §3607; and as further amended by the Housing
for Older Persons Act of 1995, 42 U.8.C. §3601 (the "Act"), as such laws are
amended from time to time.

3. No Tesidential it 1 the Property may be occupied by &y person under e age ol
eighteen (18); however, nothing in this Declaration shall be deemed to prohibit the
visitation by persons under the age of eighteen (18), provided that such persons do
not occupy any residential unit in the Property. "Occupy" for purposes of this
paragraph 3. is defined in a manner consistent with how the Frederick County Public
Schools determines whether an occupant of a residential unit within the Property is
eligible to attend the local public schools in the schoel district within which the
Property lies. It is the intent of this paragraph 3. fo provide Frederick County Public
Schools with standing and the right to utilize this Declaration to deny access to the
public schools to any school-aged child occupying & residential unit within the

Property.

4, Each occupant of a residential unit in the Property, if requested to do so by the
Declarant or Association, shall furnish the Declarant or Association with the names
and ages of all the occupants of the residential unit and such affidavits and other
documents as the Declarant or Association may request to verify the age of such
occupants.

5. The Declarant or Association may adopt, publish and enforce such policies,
procedures, rules and regulations as are deemed necessary by the Declarant or
Association in order to demonstrate an intent fo maintain the status of the Property as
housing for older persons under the Act as well as fo insure that no occupants under
the age of eighteen (18) reside within the Property.

6. The Declarant shall assign all of ifs rights, privileges, duties and obligations contained
in this Declaration fo the Association at such time as the Property is subjected to the
jurisdiction of the Association, and thercafter the Association shall, through a
property management agent, enforce the age-restriction provisions contained herein
and ensure compliance with requirements to qualify as housing for older persons
under the Fair Housing Act such that children will be excluded as residents.

7. The terms and provisions of this Declaration are severable and in the event that any
term or provision of this Declaration is deemed to be invalid or unenforceable for any
- reason, the remaining terms and provisions hereof shall remain in full force and

etfect.

8. This Declaration shall be construed and enforced in accordance with the laws of the
State of Maryland, and shall be effective upon recordation among the Land Records
of Frederick County.

[SIGNATURES ON FOLLOWING PAGE]

Chicat Decuments: A8 26-YE30-4 194w HRWODSE-00000 216/ 82014



IN WITNESS WHEREOF, the Declarant has executed this Declaration as of the date
first written above.

WHINESS: . RUCKEYE DEVELORPENT, LLC-a-Maryland
limited lability company
BY: \ (SEAL)
Name:
Title:
DECLARANT
STATE OF MARYLAND, COU'NTY OF , TO WIT:
[ HEREBY CERTIFY thaton this ____ day of 2014, before me, the

Subsonber a MNotary Public in and for the State and County aforesaad personaily appeared
of Buckeye Development, LLC,
a Maryland iimited liability company, and he/she did acknowledge the aforegoing instrument
to be the act and deed of Buckeye Development, LLC, a Maryland limited liability company,
in such capacity; and he/she did further certify that he/she is duly authorized as the
of Buckeye Development, LLC, a Maryland limited I1ab1hty

company, to make this acknowledgment on its behaif.

WITNESS my hand and notarial seal.

NOTARY PUBLIC

My Commission Expires:

I hereby certify that the foregoing document was prepared by or under the supervision
of the undersigned, an attorney duly licensed to practice before the Court of Appeals of
Maryland.

Noel S. Manalo

Client DocomuntindS36-DE30-4704v] RWOCOE-DI00C3]A/1 8/2614



EXHIBIT A
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SAVING AND EXCEPTING,
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Harris,Smariga &Associates,Inc.
Planners/Engineers/Surveyors
125 South Carroll Street, Suite 100 Frederick, MD 21701

(301) 662-4488, FAX (301) 662- 4906
REVISED PLAN SUBMITTAL

TO: Brandon Mark
FROM: Chris Smariga
DATE: October 24, 2014

SUBJECT:  Motter Square — Formerly Sharpe’s Mixed Use Building
PC13-384FSI and PC14-62MU
HSA Job No. 7296

The Final Site Plan has been revised based on conditions of rezoning provided via staff on
9/15/14 as follows:

Meeting will be coordinated.

See Architectural Plans for details.

Fixtures will be revisited.

Landscaping has been revised to account for mature tree growth.

Plan has been revised to show 4 benches along Motter Avenue.

See Architectural Plans for details.

See Architectural Plans for details.

The Applicant has evaluated the potential for ADA accessibility at the inter-parcel
connection along the south property line. A ramp at 5% slope w/o guard rails, and
including appropriate landings would need to be approximately 150’ long to
accommodate ADA accessibility. A ramp at 8.33% slope w/ guard rails, and including
appropriate landings would need to be approximately 95’ long to accommodate ADA
accessibility. At these lengths the residents would need to walk to Motter to reach the
beginning of the ramp or make numerous switch backs across the slope. The costs
associated with building such a substantial structure need to be considered versus using
the existing sidewalk and ADA access to the neighboring site. The stairs connecting the
site will still be provided and ADA access can be maintained as proposed on Motter.

ONO G A RN

Attachments: 28 copies of revised final site plan
10 sets of elevations

cc: Jeff Lessans

RECEIVED BY: A D Lx @4]@5 DATE:

T
!

TA7286\Correspondence\vrps.siteplan. 1024 14 .docx



January 12,2015

AGENDA ITEM: G.
NAME OF PROJECT: Section 905, Nonconforming Uses
TYPE OF PROJECT: Text Amendment

CASE NUMBER: PC14-1004ZTA
APPLICANT: City of Frederick, Planning Department
ADDRESS: 140 W Patrick Street
Frederick, Maryland 21701
PHONE NUMBER: (301) 600-1499
REVIEWED BY: Gabrielle Collard
DATE: January 5, 2015
EXHIBITS: Draft Ordinance

Planning Staff is seeking a recommendation to the Mayor and Board of Aldermen on
amendments to Section 905 of the Land Management Code (I.LMC) entitled
Nonconforming Uses, pertaining more specifically to the change of nonconforming uses.

Article 9 of the LMC deals primarily with the treatment of nonconformities. With
specific sections that address nonconforming uses, features, signs, parking, etc., Article 9
establishes the parameters under which those characteristics of development that were
Jawfully established under previous regulations but no longer conform to the current
standards should be handled. Generally speaking, the policy behind these regulations is
to allow lawful nonconformities to persist but to limit any actions that would encourage
them to remain or otherwise delay them from being brought into conformity.

Section 905(c) specifically applies to nonconforming uses or those uses that do not
conform with Article 404, Table 404-1 of the LMC, the Use Matrix. The Zoning Board
of Appeals (ZBA) is given the authority to allow for the substitution of one
nonconforming use for another nonconforming use under strict adherence with the

Planning Department 140 W, Patrick St. » Frederick, MD 21701- » 301-600-1469 » Fax 301-600-1837
www cityoffrederick.com

1



criteria established therein, which includes compliance with the standards of Section 308
for conditional use approval.

In summary, the criteria of 905(c) require an applicant to demonstrate the following:

1. That it is physically or economically impossible to change the use of the lot or
parcel to a conformlng use;

2. That the new use is of an equally or more restricted use as indicated in the district
regulations of Article 4;

3. That the new use will meet the off-street parking and loading requirements as well
as other applicable requirements that would normally be required for its
establishment in a district where it is permitted;

4. That the new use will be less objectionable with regards to external effects such as
traffic, noise, storage and waste disposal, and appearance; and

5. That there are no hazardous or obnoxious effluents that will be released into the
air, water, or ground and that all waste produces will be disposed of in a safe and
healthful manner.

Lastly, in determining that the new use is equally as restrictive as the existing use and
more compatible with the permitted uses in the area, the ZBA may only authorize a
substitution in a residential district, including DR, when the use is not prohibited in RO,
PB, NC, or GC districts and in an RO, NC or GC district when the new use is not
prohzblted in the M1 district.

REVIEWING AUTHORITY

In considering a text amendment, the Planning Commission must consider whether it will
implement the polices of the Comprehensive Plan and to what degree it is consistent with
the existing regulations. The Commission is a recommending body to the Mayor and
Board of Aldermen who will ultimately approve, deny, or modify the proposal.

ANALYSIS

The proposed amendments address criteria 1 and 2 noted above as well as the general
provision restricting the establishment of uses based on their prohibition in specific
districts.

With regards to the first criteria under 905(c)(4)(A), the physical or economical
impossibility of changing the use to a conforming use, Staff and the ZBA have
encountered difficulties in implementing this criteria in previous cases. With no clear
direction or criteria for determining what is physically or economically impossible, the
strictest interpretation would preclude almost any application from being approved. With
the Municipal Growth Element of the Comprehensive Plan advocating for the
redevelopment of underutilized land. within the current municipal boundary and other



elements, such as the Economic Development and Community Character and Design
Element, also supporting reinvestment in existing infrastructure it is Staff’s position that
language that allows for a more liberal interpretation of this standard is appropriate and
does not compromise the purpose and intent of Section 905 when considered in
conjunction with the other criteria.. Accordingly, Staff is proposmg to amend the
language of subsection (c)(4)(A)(1) to read,

“The applicant assumes the burden of proof and shall sufficiently present facts and the
board shall determine that it is physically or economically {impossible] impracticable to
change the use of the lot or parcel to conforming use. Absence of this requirement shall
automatically require the Zoning Board of Appeals to deny the conditional use.”

With regards to the second criteria, that the new use is of an equally or more restricted
use as indicated in the district regulations of Article 4, Staff is proposing to eliminate it in
its entirety. Article 4 contains a number of district specific regulations including the Use
Matrix- establishing which uses are permitted in which districts, the bulk and
dimensional requirements in each district, as well as specific regulations in select zoning
districts. This criterion is ambiguous as it does not provide any direction as to what
aspects of the use should be more/less restricted and how this determination is made. For
this reason as well as the other assurances in the code that promote compatibility, Staff
finds it appropriate to delete this criteria.

The last component of this amendment pertains to subsection (c)(4)(B) which establishes
the uses that can be approved in residential districts, the RO, PB, NC or GC district. As
‘noted, in any residential district, including Downtown Residential (DR), a new
nonconforming use may only be approved if it is permitted in the RO, PB, NC, or GC
district and further, that in an RO, PB, NC or GC district, a use that is prohibited in the
M1 district cannot be approved under the substitution provisions. The intent of this
regulation is to prevent a new use in an area that is less compatible with the district than
the existing nonconforming use. Once again, Staff finds that the existing language is
unnecessarily restrictive and that by making the language less prescriptive it will allow
greater opportunities for the viable reuse of properties in a manner which does not
compromise the integrity of the surrounding zoning district or the goals and objectives of
the statutes on nonconformities.

Specifically, Staff is proposing to delete the last sentence of this subsection in its entirety,
climinating the reference to specific zoning districts. The Use Matrix will continually be
amended both to include new uses as well as to allow for existing uses in additional
zoning districts and as such, eliminating this reference avoids the need to further
reevaluate the appropriateness of this subsection with every revision to that table. In
addition, in evaluating the application of the regulation as written, Staff finds that it
unduly limits the opportunities for substitution due to the very restrictive nature of the
RO district. With RO being the least common denominator, the opportunities for
substitution in residential districts is basically limited to only business or professional
office, eliminating a host of other uses that could be equally as compatible with
residentially zoning.



In addition to the benefit of providing enhanced opportunities for the reuse of existing
infrastructure and supporting infill development, Staff finds that the other criteria which
will remain unchanged already provide adequate assurances to prevent the creation of
incompatible uses and nuisances. Specifically, the 4™ criteria above notes that the new
use must be less objectionable than the existing use with regards to traffie, noise,
appearance, etc. In addition, the ZBA must also consider the conditional use criteria of
Section 308 which include '

1) That the proposed use is in harmony with the purpose and intent of the
Comprehensive Plan and the code; and

2) That the characteristic of the use and its operations on the property and in relation
to adjacent properties will not create any greater adverse impact than any
permitted use

Lastly, all ZBA decisions are governed by the criteria of Section 312 which very broadly
preclude them from approving any action that would adversely affect the public health,
safety, security, morals, or general welfare or would result in dangerous traffic conditions
or would jeopardize the lives or property of people living in the neighborhood.

Staff supports a positive recommendation from the Planning Commission to the Mayor
and Board of Aldermen for the adoption of the proposed amendments as provided in the
draft ordinance finding that the application implements policies of the 2010
Comprehensive Plan and is consistent with the language of the LMC for the reasons
contained in this report.



THE CITY OF FREDERICK
MAYOR AND BOARD OF ALDERMERN

ORDINANCE NO:

LEGISLATIVE HISTORY
PLANNING COMMISSION

PUBLIC HEARING: January 15, 2015
RESOLUTION SUBMITTED

TO MAYOR & BOARD: TBD

MAYOR & BOARD OF ALDERMEN

WORKSHOP: TBD

PUBLIC HEARING: TBD

AN ORDINANCE concerning
The change of nonconforming uses

FOR the purpose of amending the criteria for which the Zoning Board of Appeals may
approve the substation of one nonconforming use for another nonconforming use.

BY repealing and reenacting, with amendments,

Section 905
Appendix A, “Land Management Code”
The Code of The City of Frederick, 1966 (as amended)

SECTION 1. BE IT ENACTED AND ORDAINED BY THE BOARD OF ALDERMEN OF
THE CITY OF FREDERICK that Section 4170f the Land Management Code, Appendix
A of The Code of The City of Frederick, 1966 (as amended), be repealed and reenacted,
with amendments, as shown (attached).

Sec. 902 Nonconforming uses
(@ ™
(c)

(1 wkk

(2) Fekk )

(3) kR

(4} Decision-making Criteria



If a use, activity or construction is subject to subsection (c), the Zoning
Board of Appeals shalt consider the following:

A. In addition to the criteria for approval of a conditional use permit, the
Zoning Board of Appeals shall find that: '

[2.

312

[4]3.

[514-

The applicant assumes the burden of proof and shall
sufficiently present facts and the Board shall determine
that it is physically or economically [impossible]
impracticable to change the use of the lot or parcel fo
conforming use. Absence of this requirement shall
automatically require the Zoning Board of Appeals o deny
the conditional use.

The Board shall also find that the new use is of an equally
or more restricted use as indicated in the district
regulations in Article 4; and]

The proposed substitution nonconforming use shall meet
the off-street parking, off-sireet loading, and other
applicable requirements of this Code that would normally
be required for the establishment of a use in a district that
allows the proposed use.

The applicant shall show that the proposed change of
nonconforming use shall be less objectionable in external
effects than the existing nonconforming use with respect
to:

a. Traffic generation and congestion, including truck,

passenger car and pedestrian traffic;

b. Noise, smoke, dust, gases, heat, odor, glare or vibration;
c. Storage and waste disposal; and

d. Appearance.

The applicant must provide guarantees as deemed
necessary by the Board to ensure that no hazardous or
obnoxious effluent will be released into the air, water or
onto the ground and that all wastes and by-products will be
disposed of in a safe and healthful manner.

B. The Board may authorize changes to a nonconforming use or
substitution of cne nonconforming use for another only upon specific
findings that the resulting activity or use shall be equally or more
compatible with permitted uses in the district. [In a Residential or DR
district, no use prohibited in an RO, PB, NC or GC district shall be

2



authorized. In an RO, PB, NC or GC district, no use prohibited in an
M1 district may be authorized.}

SECTION .2. In the event any provision, section, sentence, clause, or part of this
ordinance shall be held to be invalid, such invalidity shall not affect or impair any
remaining provision, section, sentence, clause, or part of this ordinance, it being the
intent of the City that such remainder shall be and shall remain in full force and effect.

SECTION 3. This ordinance shall take effect on and all other ordinances or paris of
ordinances inconsistent with the provisions of this ordinance will as of that date be
repealed {o the extent of such inconsistency.

Note: Underlining indicates material added.
[Brackets] indicates material deleted.
*** indicates no change.

APPROVED: PASSED:

Randy McClement, Mayor Randy McClement President,
Board of Aldermen

Approved for Legal Sufficiency:

City Attorney





